
June 25, 2013

To: Orinda City Council Members

From: Owen Murphy, on behalf of www.SaveOrinda.com

Re: Comments on Item I-1 of City Council Agenda of June 18, 2013, entitled Status 
of Update of the 4th cycle (2007-2014) Housing Element (Draft)

Thank you for opening this topic for constructive public comment on June 18. We 
have since read the 177-page staff handout, cover-to-cover, and submit the following 
constructive comments. We have grouped our remarks into two sections; (1) a Summary 
Section and (2) a Detailed Section, formatted as a paragraph-by-paragraph response. 

Summary Section:

We understand the need to have the Orinda Housing Element certified for the current 
(2007-2014) period. We define that need as maintaining the continued flow of Measure 
J tax revenue to the city, through the regional, gatekeeper agency, MTC. We also 
appreciate the wisdom of having a certified Housing Element in place, before tackling the 
more challenging and contentious 5th cycle Housing Element for the 2014-2020 period.

This 2007-2014 Housing Element Draft should concern itself with the REQUIREMENTS 
to achieve certification FOR THIS PERIOD ONLY, and should NOT “volunteer” any 
unnecessary concessions for this period, NOR should it make any implied commitments 
for the future 2014-2020 Housing Element. Moreover, this 2007-2014 Housing Element 
Draft should delete “mistakes” made in the 2004 Housing Element, which was apparently 
overly influenced by regional, pro-development forces, while Orinda citizens were 
otherwise distracted. These mistakes should not be perpetuated.

“Requirements” are herein defined as ONLY those items SPECIFICALLY called out 
by state law, and are NOT necessarily identical with the more extensive preferences 
of some HCD staff reviewer. “Demands” or “suggestions” by an HCD staff reviewer 
for anything outside of the specific legal requirements should be challenged to higher 
HCD managerial levels. Our sense is that the city has been confronted by quite a bit of 
expansive interpretation by HCD staff, and that the city staff has incorrectly interpreted 
these “preferences” as requirements, resulting in unnecessary and premature concessions 
by the city. These are identified in the Detailed Section of this letter. Other citizen 
speakers at the June 18 city council meeting expressed similar concerns and made similar 
public remarks. The city council should go outside of city staff, to obtain a qualified 
second opinion, to segregate the specific, legal requirements from the “preferences”.

The Housing Element cycle updates, enforced by HCD, MTC and others, seem to 
constitute an unfunded state mandate. As such, the city council must concern 
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itself with the drain on limited city resources in both manpower and financial terms. At 
the same time, the city council is, first and foremost, a steward for the citizens of Orinda, 
and when confronted by conflicting, outside demands, all local decision-making should 
be focused on protecting, defending and fighting for Orinda, within the true (not implied), 
letter-of-the-law requirements of state and Federal law. No more, no less.

We understand that the thorough re-hash of city activities during the 2007-2014 
period helps to demonstrate the city’s proactive approach to the 2007-2014 Housing 
Element. However, the multiple references to the PPRTF are over-the-top, implying city 
commitment to controversial Downtown Commercial District recommendations, which 
are far from current citizen consensus. There are very serious conflicts here.

This Housing Element Draft includes periodic reference to the fact that the city has 
yet to make decisions regarding its Downtown Commercial District. At the same time, 
however, there are unnecessary and conflicting statements, prematurely committing to 
extensive mixed use and higher density development in the downtown. This is a grievous 
example of going further than the law requires in this Housing Element Draft.

We understand the requirement to include a review of the effectiveness of the city’s 3rd 
cycle 2004 Housing Element. We also believe that the 3rd cycle 2004 Housing Element 
includes specific objectives pertaining to the Downtown Commercial District, which are 
not reflective of current citizen consensus and which should be deleted in the 4th cycle 
2007-2014 Housing Element Draft and beyond. Citizens were distracted in 2004, when 
regional, self-serving, pro-development advocates inappropriately influenced the city’s 
Housing Element for that period. Orinda citizens are not sleeping anymore. 

We recognize that since an HCD staffer has already indicated his preliminary approval 
of this 2007-2014 Housing Element Draft, there will be considerable resistance by the 
city council to change a single word in this draft, fearing that it may aggravate this HCD 
staffer and reverse his recommendation. Fear should not drive the city’s submittal.

The PPRTF experience has taught citizens to be suspicious of “end-runs”, where 
controversial items creep into city documentation and then become considered 
“legitimized” in a subsequent, larger-scale document, such as the General Plan. We 
absolutely support a citizen vote on any General Plan update or revision, which calls for 
changes to any of the following: building height limit, housing density limit, and parking 
space minimums in the Downtown. Verbiage contained in this Draft, pertaining to 
maintaining the 35 building height is welcome, but seems extremely vulnerable to being 
over-whelmed by the focus on, and premature commitment to, higher density.

We appreciate and support the formal response letters from this and prior Orinda city 
councils to appeal the RHNA numbers, assigned by ABAG. My comments enclosed do 
not pertain to the ABAG process or quota. That’s a subject for a different day. These 
remarks only pertain to the city’s 2007-2014 period certification effort with HCD.
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Detailed Section:

All references in this section use the 1-177 page designation of the June 18 staff handout 
for Item I-1.

Page 39 – Delete the regional location map and all regional references. Not required by 
state law to certify the 2007-2014 Housing Element. Implies a regional allegiance, rather 
than an Orinda city allegiance.

Page 41 – Delete “Other PPRTF recommendations, including promoting mixed use 
development with housing in the Downtown area, are included in this Element and will 
be implemented in the coming years.” Not required by state law to certify the 2007-
2014 Housing Element. Controversial over-stepping, while city has not yet completed its 
decision-making on this subject.

Page 42 – Delete “Public comments on housing needs and priorities stressed the need 
for the City to allow greater housing opportunities in the downtown in close proximity to 
transit (BART Station), shopping, cultural, and government services.” Not required by 
state law to certify the 2007-2014 Housing Element. Inaccurate to imply consensus when 
many (more) citizens have expressed a counter point-of-view. 

Page 42 – Delete “This input is reflected in the policies and actions in this Element”. Not 
required by state law to certify the 2007-2014 Housing Element. Controversial, without 
citizen consensus. Does not honor or respect other citizen points-of-view.  

Page 43 – Delete “….through zoning that will allow housing in downtown…. .” Not 
required by state law to certify the 2007-2014 Housing Element. Inaccurate to imply 
consensus when many citizens have expressed a counter point-of-view. 

Pages 45-54 – Report the history, but delete the following Implementation steps going 
forward into the 4th cycle 2007-2014 Housing Element. 

Page 45, Implementation 1-1 – Going forward, Delete “revise the development 
standards for residential in the downtown commercial and medium density 
residential districts.” Not required by state law for certification of 2007-2014 
Housing Element. Controversial, without citizen consensus.

Page 49, Policy 3.1 – Going forward, Delete “Locate sites for multi-family 
housing near Downtown.” Not required by state law for certification of 2007-
2014 Housing Element. Controversial, without citizen consensus.
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Page 49, Policy 3.2 – Going forward, Delete “Encourage mixed use projects in
 the downtown area that include affordable housing units, encouraged through 
modified development standards.” Not required by state law for certification of 
2007-2014 Housing Element. Controversial, without citizen consensus.

Page 50, Implementation 3-5 – Going forward, Delete “Amend the zoning 
regulations to allow residential uses in the Downtown Commercial district 
without a conditional use permit.” Not required by state law for certification of 
2007-2014 Housing Element. Controversial, without citizen consensus.

Page 51, Implementation 3-6 – Going forward, modify the wording as follows: 
“Through the planning process, including the proactive solicitation and 
accomodation of widespread citizen input, …..”

Page 52, Implementation 3-10 – Going forward, Delete “Continue to encourage 
development of affordable senior housing in and near the downtown through 
increases in density, including up to 30 units per acre, where appropriate”. 
Not required by state law for certification of 2007-2014 Housing Element. 
Controversial, without citizen consensus.

Page 52, Implementation 3-14 – Going forward, Delete “Identify sites in the 
downtown district that are appropriate for three (3)-story construction in a mixed 
use configuration. “ Not required by state law for certification of 2007-2014 
Housing Element. Controversial, without citizen consensus. Was added in 2004. 
Should be deleted now. 

Page 52, Implementation 3-15 – Going forward, Delete “Establish site 
development standards that mandate the inclusion of a residential component 
within future commercial developments where feasible.” Not required by state 
law for certification of 2007-2014 Housing Element. Controversial, without 
citizen consensus. Was added in 2004. Should be deleted now.

Page 53, Implementation 3-16 – Going forward, Delete “Establish residential 
property development standards for new residential development in the downtown 
district”. Not required for certification of 2007-2014 Housing Element. 
Controversial, without citizen consensus. Was added in 2004. Should be deleted 
now.

Page 53, Implementation 3-17 – Going forward, Delete “Evaluate the feasibility 
of establishing a downtown redevelopment area, which would enable creation 
of a 20 per cent set aside affordable housing trust Fund.” Not required for 
certification of 2007-2014 Housing Element. Controversial, without citizen 
consensus. Was added in 2004. Should be deleted now.
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Page 54, Implementation 4-1 – Going forward, Delete the phrase “…and others 
seeking housing in the city.” Not required for certification of 2007-2014 Housing 
Element. Controversial, without citizen consensus. 

Page 54, Implementation 4-2 – Going forward, create a formal program which 
guarantees preference for existing Orinda citizens and those employed in Orinda. 

Page 56 – Middle Paragraph – Modify the percentages of the 36 actions from the 2004 
Housing Element, to accommodate the constructive edits noted in this letter.

Page 61 – Delete all references and conclusions associated with the Bay Area Economics 
Study, which sounds very much like an unelected, regional, pro-development entity. Not 
a requirement for certification of the 2007-2014 Housing Element. Controversial, without 
Orinda citizen consensus.

Page 91, Item “d” – Delete the phrase “…in the Downtown area…” . Not required for 
certification of 2007-2014 Housing Element. Controversial, without citizen consensus.

Page 93 – Delete “That is referred to as the default density for sites deemed to be viable 
for affordable housing.” Not a requirement for certification of the 2007-2014 Housing 
Element. Controversial statement. Implies a legal requirement on the city, where none 
exists. As an unelected body, HCD cannot require a particular density, only suggest.

Page 100 – The city seems to be making a commitment to increase density of the 3.2 
acre site, before accommodating neighborhood input. There would seem to be a strong 
possibility of a concern about “urban squeeze” for neighborhood sites located between 
Orinda Grove and this 3.2 acre Santa Maria site. Likewise, Orindawoods concerns 
about possible impacts of the increased density seem to be precluded by the definitive 
statements of the Action Item at the end of Parag 4.4.2. 

Page 101, Parag 4.4 4 – Delete the paragraph commencing with “The PPRTF 
identified…”. Not a requirement for certification of the 2007-2014 Housing Element. 
Controversial, without citizen consensus. Sets an unrealistic expectation for the 2014-
2020 Housing Element, which is not the subject at this time. 

Page 102 – Delete the entire paragraph below Figure 4.2. Not a requirement for 
certification of the 2007-2014 Housing Element. Controversial, without citizen 
consensus. Premature to imply commitments for 2014-2020 Housing Element, which is a 
topic for another day. 
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Page 103 – Add some mention of compliance with existing setback requirements from 
property lines to protect neighbors’ right to privacy. Promoting 2nd units is a worthy 
element of the 2007-2014 Housing Element Draft, but neighborhood input need to be 
guaranteed sufficient clout.

Page 114, middle paragraph – Delete the bottom part of the paragraph, beginning with 
the phrase “If this is infeasible……”. Not a requirement for certification of the 2007-
2014 Housing Element. Controversial, without citizen consensus. No need to speculate or 
imply commitments about the 2014-2020 Housing Element at this time.

Page 115, last paragraph – Delete this paragraph in its entirety. Not a requirement for 
certification of the 2007-2014 Housing Element. The existing use permit considerations, 
detailed above, remain a legitimate citizen concern. Let’s keep them in force.  

Page 129, 4th paragraph – Delete the sentence: “An Action program in this Housing 
Element recommends further consideration of the Downtown recommendations 
pertaining to housing.” Not a requirement for certification of the 2007-2014 Housing 
Element. Controversial, without citizen consensus.

Page 134, 2nd paragraph – Delete the sentence: “Sites in and around Orinda Village and 
Orinda Crossroads are best suited for urban development and higher density residential 
use.” Not a requirement for certification of 2007-2014 Housing Element. Controversial, 
without citizen consensus. Many would argue that there are NO SITES within Orinda 
which are suitable for urban development and/or higher density.

Page 136, last paragraph – Shorten this paragraph to: “Another non-government 
constraint is community opposition to higher density or affordable housing.” Delete 
everything else in this paragraph. The remainder is not a requirement for certification of 
the 2007-2014 Housing Element. Controversial, without public consensus. The remainder 
of this paragraph implies that such citizens are “wrong” and a “minority of citizens”. This 
is offensive and has no place in any Housing Element. 

Page 137, last paragraph – Delete the sentence: “The best location to meet these needs 
is in and around the Downtown area, where a number of vacant and under-utilized sites 
exist within walking distance of the BART station”. Not a requirement for certification 
of the 2007-2014 Housing Element. Controversial, without citizen consensus. One 
could just as easily make the case for development of any neighborhood school site, 
given declining enrollment. (that’s what Orinda Grove is, after all). Or annexation of 
unincorporated county land, adjoining Orinda. Or,.... Frankly, why does a proximity 
to BART matter? That seems more like urban thinking. Wouldn’t proximity to less 
expensive, more flexible bus service be even more of a facilitating factor for location?

Page 149, Quantified Objective (1) – Seems to avoid and steam-roller any neighborhood 
public comment. Why?
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Page 150, Action 3.A – Delete the sentence: “Concurrent with Housing Element 
adoption, revise the density range for the General Plan “Medium Density Residential” 
category to allow non-age restricted  exceeding the current limit of 10 units per acre. 
residential development.” NO! Not a requirement for certification of the 2007-2014 
Housing Element. Highly controversial, without citizen consensus. If neighbors agree, 
increase density for the Santa Maria 3.2 acre site ONLY, AND ONLY FOR THAT SITE.  
Nothing further is required to accommodate the 2007-2014 Housing Element. DO NOT 
UNILATERALLY CHANGE RM DENSITY ACROSS THE BOARD.  

Page 150, last paragraph – Delete the sentence: “This action would modify the General 
Plan language to acknowledge the densities which exceed the 10 units per acre range, 
are acceptable in this category, subject to zoning overlays.” No more circumventing the 
public on density changes with voodoo overlay districts! Orinda citizens should vote on 
such General Plan issues as building height and density changes.

Page 150, last paragraph – Delete the sentence: “The 20-unit per acre density conforms 
to the default density required by the state of California to demonstrate a site’s suitability 
for multi-family housing.” Not a requirement for certification of the 2007-2014 Housing 
Element. HCD is NOT an elected body, therefore, HCD cannot REQUIRE a density of 
20 units per acre. The use of the word “required” is, therefore, not true in the current text. 
Taking action on the 3.2 acre Santa Maria site should be treated as a one-off, with 
adequate neighborhood input, without tampering with existing, widespread city zoning.

Page 151, Action 3.B – The key word here is “feasibility”. It seems dangerous to be so 
specific about 20 units per acre density, when the public consensus might well turn out to 
be “not feasible”. What does this have to do with certification of the 2007-2014 Housing 
Element? It seems to relate to the NEXT housing element, which is not now on the table. 
The continued reference to 20 units per acre seems like an unnecessary concession to 
HCD that their preference for 20 units per acre density, must become a requirement in 
Orinda. No so! This is still subject to local control.

Page 152, first paragraph – Delete in its entirety. Not a requirement for certification 
of the 2007-2014 Housing Element. Why speculate about future “overlay districts”, 
when it is such a controversial subject, without citizen consensus? There has been NO 
opportunity for the public to comment on the items in this paragraph. 

Page 159, Action 4.A – Delete this action item. Not a requirement for certification of the 
2007-2014 Housing Element. Orinda already has a policy pertaining to this subject which 
suits Orinda citizen concerns very well. Don’t water it down!

Page 160, Action 4.C – This topic needs to give equal weight to neighborhood, public 
input and not be exclusively determined by so-called experts.
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Page 160, Action 4.D – If the city tries to use the PPRTF recommendations as the starting 
point for community dialogue on these topics, the effort is destined for failure and civic 
unrest will only exacerbate. Just jettison the developer-tainted PPRTF and start from 
scratch on the various issues: building height, density, parking requirements, traffic 
impacts, school impacts, property value impacts, etc, if you really want to be constructive 
with this process.

Page 162, Policy 5.1 – Delete the phrase: “…and others…”. Focus only on the needs of 
existing Orinda residents and those working in Orinda (such as teachers). Citizens who 
have sacrificed and saved to reside in Orinda, are not interested in lowering the bar for 
unspecified “others”. 

Page 163, Policy 5.2 – Be more definitive and specific about these programs to give 
preference to those, who ALREADY live and/or work in Orinda. Put some teeth into this. 

End.
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