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July 11, 2013 
 
 
Mayor Amy Worth and the Orinda City Council 
22 Orinda Way 
Orinda, CA  94563 
 
re:  2007-2014 Housing Element 
 
Dear Mayor Worth and City Council members, 
 
Orinda Watch has grave concerns over the process by which the City’s revised 
Housing Element was developed and submitted to the state, as well as over the 
substance of that draft. 
 
Despite express instructions by the Council on November 7, 2012 that the 
Housing Element revision process be accompanied by “public input throughout 
the process,”1 and despite a commitment by the Planning Director at that same 
meeting to provide the Council with a draft of the Housing Element for review,2 
neither of these took place.  Rather, the City’s Planning Director and the City’s 
housing consultant appear to have negotiated, in secret, the text and terms of the 
revised Housing Element draft with the state Department of Housing and 
Community Development (HCD) over the succeeding seven months.  Then, rather 
than first submitting the revised Housing Element draft to the Council for review 
and approval then securing authorization to send the draft to HCD, the Planning 
Director sent the Housing Element to HCD as an official submission on the part 
of the City on June 4, 2013.   
 
The Planning Director’s submission of the draft Housing Element to HCD on 
June 4, 2013 appears to have been neither reviewed, approved, or authorized by 
the Council.  Orinda Watch is unaware of any publicly noticed and agendized 
review of the Housing Element draft by the City Council between November 7, 
2012 and June 4, 2013, let alone any vote on the part of the Council to approve 

                                                        
1 “Vice Mayor Worth stated agreement that the Council wanted public input throughout the 
process,” Minutes, City Council meeting, November 7, 2012. 
 
2 “Planning Director Ursu confirmed that, assuming feedback is received from the Housing and 
Community Development Department, a draft Housing Element should be submitted to the 
Council for review within 60 days.”  (emphasis added).  Id. 
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the draft and authorize the Planning Director to submit it to HCD. 
 
Notwithstanding this apparent lack of authorization to do so, the Planning 
Director appears to have submitted the revised Housing Element draft as an 
authorized, official submission on the City’s part pursuant to Government Code 
65585(b).3  HCD then appeared to interpret the submission as an authorized, 
official submission on the part of the City.4   
 
Curiously, the draft Housing Element received only the briefest of reviews by 
HCD.  HCD responded in five business days on June 12, 2013 with its approval 
of the City’s draft Housing Element—despite HCD’s having 90 days under the 
statute to provide its response to the City.  HCD’s immediate and apparently 
cursory review of, together with its immediate assent to, the draft suggests that its 
review may have been to simply verify that the draft contained all elements of an 
agreement long worked out between the Planning Director, the City’s housing 
consultant, and the individual HCD reviewer—without any knowledge or input 
whatsoever by the City Council or by Orinda’s citizens.5 
 
The Planning Director’s apparently unauthorized submission of the draft Housing 
Element to HCD may have placed the City in significant potential legal jeopardy.   
The City may be obligated, by statute, to make certain zoning changes within 90 
days after HCD provided its comments back to the City—here, 90 days after 
HCD’s June 12, 2013 letter to City Planning Director Emmanuel Ursu (e.g., by 
September 11, 2013).6  If so, the City may be subject to suit, by any interested 

                                                        
3 Government Code 65585(b) states in relevant part: 
 

At least 90 days prior to adoption of its housing element . . . the planning agency [e.g., 
the City Council, not the City Planning Director acting without express authorization by 
the City Council] shall submit a draft element . . . to the department.  The department 
shall review the draft and report its written findings to the planning agency within 90 
days of its receipt. 

 
4 Mr. Glen A. Campora, HCD Assistant Deputy Director, stated in his June 12, 2013 letter to the 
City’s Planning Director, “Pursuant to Government Code Section 65585(b), the Department is 
reporting the results of its review."  (emphasis added) 
 
5 Consistent with the astonishing absence of transparency and disclosure in this entire process, the 
City’s Planning Director has not posted to the City’s website the cover letter that accompanied the 
City’s Housing Element submission to HCD on June 4, 2013.  Neither has he posted any 
correspondence whatsoever by email, letter, or memorandum, between the City or its housing 
consultant and HCD between November 7, 2012 and June 4, 2013—despite having been expressly 
directed by the Mayor at the June 18, 2013 Council meeting to post all communications between 
the City and HCD for public review. 
 
6 Government Code Section 65583(c)(1)(A) states in relevant part: 
 

Where the inventory of sites . . . does not identify adequate sites to accommodate the 
need for groups of all household income levels pursuant to Section 65584, rezoning of 
those sites, including adoption of minimum density and development standards . . . shall 
be completed no later than . . . the date that is 90 days after the receipt of comments from 
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person, if it does not make these zoning changes.7 
 
These violations of public process and administrative procedure were made 
immeasurably worse by the substance of the Housing Element draft that the 
Planning Director submitted to HCD on behalf of the City.  The draft contains 
numerous commitments on the City’s part that are not only not required by state 
law, but arguably lock the City into policies that have neither been approved by 
the Council nor do they have the support of Orinda’s residents.  The draft and its 
accompanying document8 also contain express and clearly implied admissions on 
the City’s behalf that appear to put the City on the record as agreeing to 
interpretations of the state’s housing laws that are not only inaccurate, but are 
deeply detrimental to the City’s interests. 
 
 
These deficiencies require the following firm, immediate action on the part of the 
Council: 
 
 
1 -   Withdraw the June 4, 2013 Housing Element submittal to HCD 
 
The Council must notify HCD by Wednesday, July 17, 2013, that the Housing 
Element draft submitted by the Planning Director on June 4, 2013 was a 
preliminary draft that had not been reviewed or approved by the Council—and, if 
necessary, the Council must vote to do so as a properly noticed, agenda item at 
their July 16, 2013 meeting.  Otherwise, Orinda Watch will notify HCD executive 
management on Wesnesday, July 17, 2013 of these facts, as well as of the 
substantive deficiencies of the draft Housing Element itself, and request a meeting 
with HCD executive management at their earliest convenience. 
 
 
2 - Comply with state housing laws 

 
The Council must identify the actions necessary to comply with state housing 
laws, and take those actions as soon as it is reasonable to do so—though issues 
requiring policy choices must not be decided without full and transparent public 
process before decisions are reached.  In order to accomplish this, a citizen 
committee should be established to advise the Council in doing the immediately 
preceding tasks.  This citizen committee must be formed through an open public 

                                                                                                                                                       

the department pursuant to subdivision (b) of Section 65585.  (emphasis added). 
 
7 Government Code Section 65587(d)(2) states in relevant part: 
 

Any interested person may bring an action to compel compliance with the deadlines and 
requirements of paragraphs (1), (2), and (3) of subdivision (c) of Section 65583. . . . In 
any such action, the city, county, or city and county shall bear the burden of proof. 

 
8 “Summary of City of Orinda Edits to Housing Element in Response to HCD Comments” 
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process that assures the committee will fairly represent the views of Orinda 
citizens. 
 
The City must also engage competent outside counsel who will advise the Council 
and the citizen committee as to the City’s requirements under the state’s housing 
laws (and assist the City in distinguishing the requirements of the state’s housing 
laws from the mere policy preferences of the City’s Planning Director, the City’s 
housing consultant, or the individual HCD reviewer). 
 
 
3 - Correct the deficiencies of the Housing Element draft and resubmit to 

HCD 

 
The City must correct the following deficiencies of the Housing element draft 
before resubmitting it to HCD: 
 
A -   Do not redefine the City’s residential multifamily zoning from a 

default of 10 units per acre to a default of 20 units per acre 

 
The City should not redefine Residential Medium (RM) zoning from a default 
minimum of 10 housing units per acre to a default minimum to 20 units per 
acre—at least not without full public process and support of the citizenry.  Also, it 
must remove all admissions, express or implied, that the City’s default residential 
multi-family zoning of 10 housing units per acre is an unlawful governmental 
constraint under the state’s housing laws. 
 
Rather, the City should either rezone whichever site is decided upon as necessary 
to comply with the City’s 2007-2014 very low and low income housing mandates, 
or create a Residential High Density zoning with a default of 20 units per acre and 
rezone the selected parcel or parcels to that High Density zoning.9  Orinda Watch 
believes that this is all that is required to comply with the state’s housing laws, 
rather than redefining the default multifamily housing zoning in the city to a 
minimum of 20 units per acre. 
 
The Planning Director used artful wording in his statements to the Council and 

                                                        
9 The text of Policy 3.7 of the submitted draft Housing Element suggests that this is all the City is 
committing to do: 
 

A concurrent action would create a new zoning overlay for non-age restricted housing 
which includes a minimum density requirement of 20 units per acre.  This overlay would 
be mapped on the one vacant property with an RM designation—the vacant 3.2-acre 
parcel owned by Santa Maria Church. 

 
However, several statements made in the City’s responses to HCD’s comments suggest that the 
City plans to redefine RM zoning from a default 10 units minimum per acre to a default 20 units 
per acre (responses to comments 5, 8, 26, 28), and that it is obligated to do so (response to 
comment 8).  Any such statements and implications must be clarified or removed from both the 
draft Housing Element and the City’s responses to HCD’s comments. 
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public at the Council meeting on June 18, 2013, suggesting that all the City was 
committing to do in the draft Housing Element was to establish a high density 
overlay zone that would apply to the Santa Maria site, and only the Santa Maria 
site.10  However, the City’s responses to HCD’s comments make it crystal clear 
that the City has committed to redefine RM zoning—hence all residential 
multifamily zoning—from default minimum 10 housing units per acre to default 
minimum 20 units per acre: 
 

Page 5-5 includes new text which identifies the 10 unit per acre density 
limit on RM zoned properties as a constraint.  The City recognizes that a 
default density of 20 units per acre is required to meet the standard set by 
AB 2634.  Thus, Action 3.A (p. 6-14) has been added to change the zoning 
in the RM district to allow 20 units per acre.  (emphasis added). 

 
Summary of City of Orinda Edits to Housing Element in Response to HCD 

Comments, Response to HCD Comment 8. 
 
The Planning Director in the above quote appears to have committed the City to 
the legal position that “a default density of 20 units per acre is required to meet 
the standard set by AB 2634.”  Thus, it appears he has committed the City to an 
interpretation of the housing laws that is not only not correct,11 but is potentially 
profoundly damaging to the City.   
 
In fact, the Planning Director’s commitment to redefine the City’s residential 
family zoning to a default minimum of 20 units per acre coupled with his 
admission on behalf of the City that the City’s current default of 10 units per acres 
is an unlawful constraint under the state’s housing laws, appears to set up the City 
for the following three arguments that the City must rezone Downtown 
Commercial from a default of 10 units of housing per acre in mixed use 

                                                        
10 At the June 18, 2013 Council meeting, the Planning Director engaged in the following colloquy 
with Councilmember Dean Orr: 
 

Councilmember Dean Orr: 
This is policy 3.7 and again it relates to Santa Maria, and the RM site, and I just want to 
make sure that this change from 10 to 20—‘cause it’s the only one that I could find 
through this document—that this is the only zoning category and in fact it’s the only site 
that this change from 10 to 20 units [garbled] applies to? 
 
Planning Director Emmanuel Ursu: 
Correct, it’s an overlay zone on the Santa Maria site. 
 

(emphasis added). 
 
11 The correct statement of the law is that the City must zone sufficient parcels to accommodate 
the City’s housing allocation for very low and low income housing, and one of those ways to do so 
is to rezone sufficient parcels—and only those parcels—for default 20 units per acre with no use 
permit required.  Government Code section 65583(c)(1).  Contrary to the Planning Director’s 
concession above, this statutory provision does not require the City to redefine its multifamily 
zoning, RM, from 10 units minimum per acre to 20 units minimum per acre. 
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configuration to a default of 20 units per acre: 
 
•   The City’s 10 unit per acre default zoning for mixed use housing in all 58 
acres zoned Downtown Commercial is similarly an unlawful government 
constraint on low income housing, 
   
•   The City’s multifamily zoning in RM and Downtown Commercial must be 
consistent, with a default minimum of 20 units per acre in each, to accord with 
state laws requiring the General Plan to be internally consistent, and 
 
• The Downtown Commercial default density for housing simply imports 
the RM density, and when the RM density changes, the Downtown Commercial 
density must change as well. 
 
All three of these arguments that are set up by the Planning Director’s 
commitment to redefine the City’s multifamily housing zoning from default 
minimum 10 units to 20 units per acre, and by the way he did so, raises the 
following legitimate question:  Were the Planning Director and the City’s housing 
consultant aware of these seemingly facially-obvious implications when they 
made these commitments in the Housing Element draft and in the City’s 
responses to HCD’s comments? 
 
B - Remove all mention of the Planning Process Review Task Force 

(PPRTF) Downtown Plan recommendations 

 
The PPRTF’s Downtown Plan’s recommendations for redevelopment for 
Orinda’s downtown were (i) not authorized by the Council’s March 2007 charter 
for and instructions to the PPRTF,12 (ii) met with overwhelming public 
opposition, (iii) have not been approved by the Council, and (iv) were not part of 
the public input process or the development and drafting of the City’s Housing 
Element.   
 
Notwithstanding the above, the Housing Element draft includes numerous 
mentions of the PPRTF Downtown Plan recommendations contrary to the 

                                                        
12 According to the PPRTF’s own August 5, 2009 report to the Council: 
 

The Orinda City Council established the Planning Process Review Task Force (PPRTF or 
Task Force) in March 2007, to develop recommendations for a streamlined, objective and 
user-friendly development review process.  (emphasis added). 

 
There is no mention here, then, that the Council chartered the PPRTF in March of 2007 to also 
come up with a redevelopment plan for the downtown, or with a plan for mixed use development, 
greater housing density, and greater height limits throughout the downtown.  However, that’s 
exactly what the PPRTF came up with—in addition to coming up with the “recommendations for 
a streamlined, objective and user-friendly development review process” that were requested of it 
in its initial charter from the Council.   It may be relevant to note that the current Planning Director 
was also Planning Director at the time, and was a key member of the PPRTF. 
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Council’s express instructions in June of 2009 and August of 2010 that these 
recommendations be removed from the draft.  These mentions are not only 
incorrect as statements of alleged fact, but they also lock the Council into 
positions and commitments that the Council has not voted on as properly noticed 
and agendized issues, and the public into positions and commitments that Orinda 
residents do not support.13   
 
What’s even more troubling, the Housing Element draft appears to be a bold 
attempt to rewrite the City’s history by putting the City on record as stating that 
the purpose of the PPRTF was to come up with a redevelopment plan for the 
City’s downtown: 
 

From 2007 to 2009, the City convened a Planning Process Review Task 
Force (PPRTF) to evaluate possible changes to land use designations and 
allowable densities in and around the Downtown area.   

 
Draft Housing Element, June 3, 2013, p. 5-2. 
 
C -   Remove all mention of the General Plan update 

 
The City Planning Director and the Mayor informed Orinda Watch on May 6, 
2013 that the City did not need to update its General Plan to comply with state 
housing laws or to meet the City’s needs at this time, and thus had no plans to do 
so.   
 
These statements were made in response to Orinda Watch’s concerns over the 
City’s designation as a potential Priority Development Area (PDA).  The PDA 
designation would require the City to adopt zoning for high density housing 
throughout the downtown, and would invite significant increases in the City’s 
already arguably excessive housing mandates from Association of Bay Area 
Governments (ABAG).14  At this May 6, 2013 meeting, Orinda Watch was 

                                                        
13 See Attachment A for more detail on these concerns. 
 
14 While the City of Orinda only gained 44 new residents in the decade from 2000 to 2010, hence 
indicating a need for only 16 new housing units for that decade, ABAG, fully knowing these data, 
assigns the City approximately 220 new housing units per 8 year housing cycle for the next 30 
years (approximately 275 units per decade indicating population growth rates per decade of 750 
persons).  The vast majority of these housing mandates are for housing units that must be 
affordable to very low and low income persons—units that given the City’s high land prices, will 
require significant public subsidies to build.  For example, according to low income housing tax 
credit data filed with the state of California, the one-bedroom apartment units in the Lafayette 
Eden Senior Housing project currently under construction appear to have required public subsidies 
of approximately $475,000 per unit.  California Tax Credit Allocation Committee Project Staff 

Report, July 11, 2012. 
 
Orinda Watch is simply pointing out these facts because they are relevant to the public debate and 
the public’s understanding of the extent and nature of the housing mandates that the City receives 
from ABAG.  Debate and deliberation on issues of public concern is not helped or assisted in any 
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reassured by the Planning Director and the Mayor that since the City had no plans 
or need to update its General Plan at this time, Orinda Watch should have no 
concern over whether the City would elect to designate its downtown as a PDA. 
 
The Planning Director made similar statements to the Council and public at the 
May 13, 2013 Special Meeting of the Council: 
 

[T]he final draft plan, Plan Bay Area, has been released.  We have 
reviewed that document and find that that document is consistent with the 
growth projections from the 1987 General Plan that the City had adopted.  
So there’s no change that would be required—no change that’s mandated 
under SB 375 to comply with the sustainable communities strategy.  And 
even if there were such a mandate as drafted, the Plan Bay Area Plan, as it 
relates to downtown Orinda and the City of Orinda overall, is consistent 
with our existing General Plan.  (emphasis added) 
 

The Planning Director’s statements here were clearly made to assuage Orinda 
residents concerns over Plan Bay Area—the master zoning plan and set of 
mandates on all 101 towns and cities in the Bay Area that ABAG and the 
Metropolitan Transportation Commission (MTC) intend to adopt on July 18, 
2013.  He stated here, expressly, that Plan Bay Area will not require any changes 
to the City’s General Plan, as the City’s General Plan as it currently stands is 
consistent with the housing and other mandates that the City will receive once 
Plan Bay Area is adopted. 
 
Notwithstanding these statements and commitments, the draft Housing Element 
that the Planning Director sent to HCD on June 4, 2013 contains numerous 
commitments to a General Plan update, together with concessions that the City is 
obligated to do so, and statements that the goal of the General Plan update will be 
to consider adopting the PPRTF Downtown Plan’s redevelopment plans for the 
downtown, for example: 
 

[Rezoning the Downtown to permit high density housing] will likely be an 
outcome of the City’s General Plan Update, which will be initiated during 
the timeframe of this Housing Element.15 

                                                                                                                                                       

way by obscuring or avoiding these or any other essential facts. 
15 Response to HCD’s Comment 25, which in relevant part states: 
 

[HCD Comment text]   
Program 3-4:  While the program commits to “consider amending the zoning 

regulations…” it should also commit to subsequent actions to address the constraint such 

as amending the zoning regulations in the DC District by a date certain. 
 
[Orinda response]   
This has been relabeled Action 3.B.  The sites in question are not being counted toward 
the 2007-2014 RHNA, and thus the city has not yet committed to rezone the properties by 
a date certain.  Such action will likely be an outcome of the City’s General Plan Update, 
which will be initiated during the timeframe of this Housing Element (see Action 3.C, 
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Orinda Watch is unaware of any statutory basis whereby the City must commit to 
a General Plan update in its Housing Element in order to comply with state 
housing laws and thus to have a Housing Element that is certifiable by HCD.  
Thus, it should not do so, regardless of whether “[i]nitiat[ing] an update of the 
Orinda General Plan to continue the public dialogue about the appropriate mix of 
uses and densities in the Downtown area”16 accords with the policy preferences of 
the Planning Director, the City’s housing consultant, or the individual HCD 
reviewer. 
 
Further, given the extensive references to the General Plan update, the City’s 
obligation to do so, and the purpose of the General Plan update to consider 
adopting the recommendations of the PPRTF’s Downtown Plan in the draft 
Housing Element the Planning Director sent to HCD on June 4, 2013, these 
commitments and provisions were likely agreed to by the Planning Director and 
HCD well in advance of that June 4, 2013 submission.  Orinda citizens and the 
Council have a right to know whether when the Planning Director and Mayor 
made their statements to Orinda Watch regarding the General Plan on May 6, 
2013, and the Planning Director made similar statements to the Council and the 
public on May 13, 2013, had the Planning Director already made commitments to 
HCD that the City would initiate a General Plan update, conceded that the City 
was obligated to do so, and made commitments that the purpose of the General 
Plan update was to consider adopting the PPRTF Downtown Plan 
recommendations? 
 
D - Accurately represent the City’s responsibilities to assist the 

development of low income housing and remove governmental constraints to 

same 

 
Government Code sections 65583(c)(2) and (3)17 place an affirmative obligation 

                                                                                                                                                       

which has been newly added).  (emphasis added) 
 
16 Planning Director’s staff report, Status of the update of the 4th cycle (2007 – 2014) Housing 

Element, June 18, 2013, citing commitments made in the Housing Element draft submitted to 
HCD on June 4, 2013. 
 
17 Government Code Section 65583(c)(2) and (3) state, in relevant part: 
 
65583.  . . . The [housing] element shall contain . . . the following 
. . . 
(c) . . . In order to make adequate provision for the housing needs of all economic segments of the 
community, the program shall do all of the following: 
. . . 
(2) Assist in the development of adequate housing to meet the needs of extremely low, very low, 
low-, and moderate-income households.     
  
(3) Address and, where appropriate and legally possible, remove governmental constraints to the 
maintenance, improvement, and development of housing, including housing for all income levels  
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on the City to assist the development of extremely low, very low, low, and 
moderate income housing, and to remove, where reasonably possible, 
governmental constraints to the development of same.  The Housing Element 
draft and the City’s existing policies are replete with a broad array of policies and 
commitments that do just that.  These are not only the law, but good policy as 
well. 
 
However, we do not see that these statutory provisions confer on the City an 
affirmative obligation to fund or subsidize18 the development of these housing 
units in any way.  In fact, Government Code 65589(d)(1) affirmatively states that: 
 

(a) Nothing in this article shall require a city, county, or city and county to 
do any of the following:     
 
(1) Expend local revenues for the construction of housing, housing 
subsidies, or land acquisition.     

 
Neither do these statutory provisions mandate that the City require market-based 
housing developments to cost-shift or otherwise subsidize or fund low income 
housing developments, at least not according to our reading of the plain text of 
section 65583(c)(2) and (3).  These statutory provisions don’t preclude the City 
from adopting such policies on a case-by-case basis to support a particular 
project, or as an overall policy—but they don’t appear to mandate that the City 
adopt such policies, either.  Accordingly, such policies are not required for the 
City to comply with the state’s housing laws.  Hence, the lack of such policies 
cannot provide a basis for HCD to withhold certification of the City’s housing 
element for failure to comply with the state’s housing laws (the only lawful basis 
for HCD to decline to certify the City’s Housing Element). 
 
Lack of direct City funding, or City subsidies (including waivers of cost-based 
fees) or cost-shifting from market rate development projects to low income 
projects is not evidence of government constraints on the development of low 
income housing, nor is it evidence of lack of assistance on the part of the City for 
those developments.   Yet, the Housing Element draft as prepared by the Planning 
Director and submitted to HCD on the City’s behalf, appear to concede just that. 
 
For example, the draft Housing Element’s Section 5.2.7 Development and Permit 
Fees discusses Orinda’s fees for housing developments.  There is no suggestion 
offered that the City charges anything other than a cost-based fee (e.g., a fee that 
simply recovers the cost of providing the service to the development at issue) for 
any of these, or that any of these fees are inequitably allocated to low income 
housing developments.  Further, the text clearly states that Orinda’s development 

                                                        
18 Funding includes direct payments of City funds, and subsidies include waivers of cost-based 
city fees for services rendered to a development project, or waivers of assessments or taxes that 
other landowners must pay. 
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and permit fees are similar to those of other nearby, similar cities.19  Yet, the 
Housing Element draft then goes on to impliedly concede that a cost-based fee is 
a governmental constraint to low income housing developments when it is 
nothing of the sort—when a development cannot cover its necessary costs, those 
are nongovernmental constraints, not governmental constraints: 
 

[D]evelopment and permitting fees are not considered to be a constraint to 
the provision of affordable housing in Orinda.  This is because the City’s 
Fee Ordinance allows the City to waive the transportation, park, and 
drainage fees for affordable housing projects. 

 
Draft Housing Element, June 3, 2013, p. 5-18. 
 
Further, section 5.2.10 Removal of Governmental Constraints on p. 5-22 of the 
draft Housing Element again improperly conflates governmental and 
nongovernmental constraints of the development of housing, especially the 
development of low income housing.  It also appears to concede that lack of 
subsidies, direct funding, or cost-shifting from market based projects to low 
income projects represents an impermissible and unlawful governmental 
constraint that must be removed pursuant to Government Code 65583(c)(3): 
 

In the Housing Program of this Element, the City has set forth various 
measures that it will undertake to mitigate or remove governmental 
constraints that hinder the City from meeting its share of the regional 
housing needs.  These measures include waiving or deferring payment of 
application/development impact fees, possibly contributing to the cost of 
land and off-site improvements, and modifying development standards to 
facilitate multi-family projects in the Medium Density Residential zone.  
While the City can and will undertake these measures to remove 
governmental constraints, non-governmental constraints beyond the 
control of the City will continue to impact the affordability of housing in 
Orinda. 

 
Despite these admissions in the draft Housing Element, the lack of subsidies, 
direct funding, or cost-shifting represents a policy decision to not mitigate or 
remove nongovernmental constraints that may hinder the development of 
housing—and there nothing in the plain text of the statute that requires the City 
mitigate or remove nongovernmental constraints.  All such admissions—express 
or implied—in the Housing Element must be removed, as they are incorrect 
statements of the law, and may involve the City in substantial jeopardies that the 
Council and the residents have not knowingly taken on.   
 
E - Remove all mentions requiring deed-restrictions for second units 

                                                        
19 “Orinda’s fees are comparable to fees charged by adjoining jurisdictions.  A May 2009 survey 
of fees charged in Orinda, Lafayette, Moraga and Piedmont found that the City of Orinda’s fees 
are comparable to those charged by these cities.”  P. 5-18. 
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There is no requirement under state housing laws that the City impose deed-
restrictions on second units in order for second units to count towards the City’s 
housing mandates.  Deed restrictions limiting to whom and at what rent 
homeowners can charge for their second units would be an intolerable and 
unnecessary intrusion and imposition on Orindans.  The draft Housing Element’s 
commitment to “study” these and seeming endorsement of said policies must be 
removed. 
 
F - Open, public process on which parcel(s) to rezone 
 
The City’s 2010 Housing Element draft suggested that the City might rezone the 
four acres in the northern most portion of the downtown for high density housing 
to meet the state’s mandates for very low and low income housing for the 2007-
2014 housing cycle.20  The draft Housing Element submitted by the Planning 
Director to HCD on June 4, 2013 contained a commitment to rezone the 3.2 acre 
Santa Maria site instead.   
 
The draft Housing Element submitted to HCD on June 13, 2013 also contains an 
assertion that because the four acre parcel at the northernmost part of town is 
comprised of multiple parcels owned by different landowners, it is not suitable to 
qualify for the City’s low and very low income housing mandates.   This may be 
the case—though this certainly wasn’t the position taken by the City in the 2010 
Housing Element draft.  However, there hasn’t been open and transparent public 
discussion on which site to rezone.   
 
The Planning Director admits that rezoning the Santa Maria site for 20 units per 
acre for a total of 64 units to meet the City’s requirements for the 2007-2014 
housing cycle—while it will also qualify for the City’s low and very low income 
housing mandates in the 2014-2022 housing cycle—will not fully meet the City’s 
apparent 84 unit need in the 2014-2022 cycle.  Thus, another parcel or set of 
parcels will need to be rezoned for very low and low income housing in the 2014-
2022 housing cycle, in addition to the Santa Maria site to meet the apparent 
shortfall of 20 units.   
 
Presumably, because the four acre site at the northernmost part of town would 
account for 80 units at 20 units per acre, only that property, and no other, would 
need to be rezoned to meet the City’s very low and low income housing mandates 
for both the 2007-2014 and 2014-2022 housing cycles.  Or perhaps a portion of 
that property, say the Phairs property and the adjoining parking lot, could be 
rezoned accommodate the City’s need to zone for the necessary additional 20 
units of very low and low income housing for the 2014-2022 housing cycle if the 
City rezones the Santa Maria site in the 2007-2014 cycle. 
 

                                                        
20 These four acres include the vacant Phairs property, and are designated the “Country Club 
Village” in the draft Housing Element. 
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Orinda Watch takes no position at this time on which site(s) should be rezoned to 
meet the City’s very low and low income housing mandates for the 2007-2014 
and 2014-2022 housing cycles.  Rather, we insist that this process be open and 
transparent.  We further insist that any and all conversations that the Planning 
Director and individual Council members have had with developers or 
development interests regarding any and all properties considered for rezoning be 
fully disclosed to the public before any such public debate begins. 
 
 
3 - Terminate the contract of the City’s housing consultant, immediately 

 
In light of the foregoing, the City’s housing consultant does not appear to have 
represented the City’s interests properly or adequately.  His contract must be 
terminated, immediately. 
 
 
4 - Establish team of Orinda citizens to negotiate with HCD 

 
The City must establish a team of Orinda citizens that will negotiate on behalf of 
the City with HCD over certification of the City’s Housing Element.  This team 
will presumably be the same team of Orinda citizens identified in point 2, above, 
that will investigate the City’s actual obligations under the state’s housing laws.  
The City’s citizen negotiating team will be advised by the City’s outside counsel 
advising the City on its obligations under the state housing laws, also mentioned 
in point 2 above. 
 
This citizen team will negotiate with HCD in a respectful, courteous fashion that 
assures HCD of the City’s unflagging commitment to comply with all of the 
state’s housing laws.  However, it will also insist that HCD stay within its 
statutory authority and only require the City to comply with the express 
provisions of the housing laws in order for HCD to certify the City’s Housing 
Element. 
 
 
5 - Independent citizen board to investigate the development and 

submittal of the draft Housing Element 

 
The City must establish an independent citizen board to investigate the actions of 
all individuals involved in the development and submittal to HCD of the draft 
Housing Element.  This team shall make recommendations as to any employment 
actions that may be warranted on the part of the City.   
 
 
Respectfully,  
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Orinda Watch 
 
 
Attachment 
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Attachment A:   

 

I. Planning Process Review Task Force and the Housing Element drafts 

 
On August 17, 2010, when the Council reviewed the then draft Housing Element 
and instructed the Planning Director to make changes before submitting it to HCD 
that fall, the Council gave the Planning Director express instructions to remove 
PPRTF recommendations from the draft Housing Element: 
 

Vice Mayor Smith noted the Planning Commission and Council had 
previously reviewed the update and the staff report had indicated that the 
Planning Process Review Task Force’s recommendations were not 
included in the Housing Element update (because the recommendations 
were not yet adopted). 

 
Minutes, City Council meeting, August 17, 2010, p. 8. 
 
Then-Vice Mayor Smith was simply echoing the instructions of the Council from 
the June 2, 2009 meeting where they also reviewed the draft Housing Element: 
 

At the June 2, 2009 meeting, the Council provided the following 
comments: 
 
1) Incorporating the recommendations from the Report of the 
Planning Process Review Task Force (“PPRTF”) as they pertain to 
downtown housing issues is premature because the Planning Commission 
and City Council have not reviewed and accepted the recommendations of 
the PPRTF Final Report. 
 
[The Planning Director’s response in his staff report:]   
While the Draft Housing Element refers to the PPRTF Report, 

recommendations of the PPRTF Report have been removed from the 

policies and implementation procedures of the draft Housing Element 

update.”  (emphasis added). 
 

Planning Director’s staff report, August 17, 2010 Council meeting. 
 
The Council’s instructions to the Planning Director at the June 2, 2009 meeting, 
and again at the August 17, 2010 meeting, could not have been more clear:  
Remove all the recommendations of the PPRTF Downtown Plan from the policies 
and implementation procedures from the Housing Element update. 
 
The Planning Director could not have been more clear in his response back in his 
August 17, 2010 staff report noted above—that the Council’s instructions had 
been complied with. 
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However, the PPRTF recommendations were never removed from the Housing 
Element draft.  The draft Housing Element as it was first submitted in to HCD in 
October of 2010, and more recently on June 4, 2013, is filled with praise for, 
endorsement of, and commitment to the PPRTF Downtown Plan 
recommendations.   
 
 
II. 2010 Housing Element Draft 

 
For example, consider the following from the 2010 draft Housing Element that 
the Planning Director sent to HCD on October 1, 2010, less than three months 
after the above-mentioned Council meeting that reaffirmed its 2009 instruction to 
remove the PPRTF Downtown Plan recommendations from the Housing Element: 
 

[T]he City Council created a Task Force in October 2007 to develop 
recommendations for a streamlined, objective, and user-friendly 
development review process.  Recommendations of the Task Force for the 
downtown area include promoting mixed use development with downtown 
housing in a pedestrian-oriented village.  If adopted by the City Council, 
these new policies to allow multi-family residential uses in the downtown 
will be incorporated into the Land Use Element.  A number of the 
downtown recommendations are directly related to the State of 
California’s requirement that Cities update their Housing Element of the 
General Plan. 

 
Draft Housing Element, September, 2010, p. 2. 
 
And the draft Housing Element also included the remarkable, albeit incorrect, 
assertion that the Housing Element was expressly developed in part by the 
PPRTF: 
 

This housing element was developed through the combined efforts of City 
staff, the Planning Process Review Task Force (“PPRTF”), the Planning 
Commission, and the City Council. (emphasis added) 

 
Id. at p. 3. 
 
In listing the most important goals of the Housing Element, implying that these 
goals were repeated verbatim from the 2004 Housing Element, the 2010 draft 
cites as the most important goal of the Housing Element a goal that was not 
included in the goals listed in the 2004 Housing Element: 
 

Expand the housing supply through zoning that will allow housing in 
downtown targeted to seniors, empty-nesters, young professionals and 
persons locally employed.  [note these descriptions all apply to housing 
that the Housing Element text suggests must be subsidized] 
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Id. at p. 4. 
 
The 2010 draft Housing Element contained numerous additional endorsements of 
the recommendations of the PPRTF Downtown Plan: 
 

Other areas that could support the creation of additional new housing in 
the community include the downtown commercial and the Public, 
Semipublic, and Utility districts.  The City’s two main commercial district 
areas, “The Village” and “the Crossroads,” are recommended by the 
PPRTF to be developed with a mix of commercial and residential use at 
densities that can be supported by the City’s infrastructure. . . . [T]here are 
several properties in the downtown Commercial District that are 
underdeveloped with single-story structures and large surface parking lots.  
Amending the development standards to allow downtown residential 
development with appropriate building height will stimulate developer 
interest in revitalizing the underdeveloped parcels in the downtown. 

 
Id. at p. 16. 
 

The City’s downtown commercial district specifically the 4-acre Country 
Club Village area could potentially be redeveloped with a mix of 
commercial uses and up to 80 residential units at 20 dwelling units per 
acre.  This downtown area is most likely to be developed first as there are 
several properties actively listed for sale and property owners of the 
Country Club Village area are entertaining offers. 

 
Id. at p. 17. 
 

More recently, the Planning Process Review Task Force conducted a 
thorough audit of the residential development standards and review 
process and produced 61 recommendations to make the development 
process more streamlined and user-friendly.  The Task Force has 
concluded its assignment and the recommendations are under review by 
the Planning Commission and the City Council.  Key recommendations of 
the Task Force include: 
 
• Downtown Building Height – in selected areas, increase building 
height allowed from 35 feet to 55 feet.  At the street façade the height limit 
would be 27 feet and subject to qualitative design standards that ensure 
good architectural design with increased setbacks over 27 feet, buildings 
could be constructed up to 55 feet. 
 
• Downtown Residential Development—amend the General Plan to 
encourage downtown residential development. 
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Id. at p. 33. 
 
 
III. The City’s Responses to HCD Comments 

 
The City’s responses to HCD Comments, presumably submitted to HCD with the 
revised draft Housing Element on June 4, 2013, contains both endorsement of and 
commitment to the Downtown Plan’s recommendations: 
 
Response to HCD Comment 8: 
 

[Orinda response]   
The Element also includes programs to explore zoning increases in the 
Downtown Commercial district 

 
Response to HCD Comment 25: 
 

[HCD Comment text]   
Program 3-4:  While the program commits to “consider amending the 

zoning regulations…” it should also commit to subsequent actions to 

address the constraint such as amending the zoning regulations in the DC 

District by a date certain. 
 
[Orinda response]   
This has been relabeled Action 3.B.  The sites in question are not being 
counted toward the 2007-2014 RHNA, and thus the city has not yet 
committed to rezone the properties by a date certain.  Such action will 
likely be an outcome of the City’s General Plan Update, which will be 
initiated during the timeframe of this Housing Element (see Action 3.C, 
which has been newly added).  (emphasis added) 

 
Response to HCD Comment 33 
 

[HCD Comment text]  
 . . . The Element identifies the Planning Process Review Task Force audit 

of residential development standards and review process produced 61 

recommendations to streamline the process and make it user friendly.  

While the element includes implementation measures to address the three 

key recommendations as identified, it should include a program or revise 

existing programs to commit to additional measures to address constraints 

on the development of housing. 

 
[Orinda response]   
Revisions/Edits: 
Note that the goals, objectives, policies, and actions have been rearranged 
and reworded in response to this comment.  The previous version of the 
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Element did not include a goal and policy set on “constraints.”  The 
current version now does.  A series of policies has been added to express 
the City’s commitment to removing constraints, while Action 4.A through 
4.G have been added for this purpose.  Note that, per the HCD comment 
above, Action 4.E has been added to continue to implement Planning 
Process Review Task Force recommendations.  (emphasis added) 

 

 

 

IV. 2013 Housing Element Draft 

 
The 2013 draft that the Planning Director submitted to HCD for its approval, 
without review, approval, or authorization by the Council, continues to be 
emphatic in its endorsement of and praise for the Downtown Plan 
recommendations.   
 
Section 1.5 on Citizen Participation refers to the public process by which the City 
sought input and involvement of the citizens in developing the Housing Element.  
The only citizen participation referred to as helping develop the Housing Element 
is the PPRTF and the Downtown Plan.  However, this representation in the 
Housing Element draft is not correct—the PPRTF was not assigned by the 
Council the responsibility of helping develop the Housing Element draft at all.   
 
Section 1.5 on Citizen Participation includes the following stunning statement: 
 

[The PPRTF’s] mission was to develop recommendations for a 
streamlined, objective, and user-friendly development review process.  
Many of these recommendations have already been implemented, 
resulting in significant reductions in processing time and permitting costs 
for new housing.  Other PPRTF recommendations, including promoting 
mixed-use development with housing in the Downtown area, are included 
in this Element and will be implemented in the coming years.”  (emphasis 
added).   

 
Draft Housing Element, June 3, 2013, p. 1-5. 
 
Further discussion of the citizen participation through which the City purportedly 
developed the Housing Element and its recommendations suggest that the PPRTF 
Downtown Plan was not only the citizen input to the Housing Element (and the 
only citizen input), but that that citizen input process was comprehensive and 
extensive: 
 

The City’s newsletter, which is distributed to every household in Orinda, 
and articles in local newspapers were also used to disseminate information 
to the entire community regarding the work of the Planning Process 
Review Task Force and its recommendations related to housing. 
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Id. 

 
In addition, the Planning Director stresses that public comments on the PPRTF 
Downtown Plan (and hence, on the Housing Element) were in favor of high 
density housing downtown—especially housing that, as defined by the terms of 
the Housing Element itself, would require substantial subsidies to build: 
 

Public comments on housing needs and priorities stressed the need for the 
City to allow greater housing opportunities in the downtown in close 
proximity to transit (BART Station), shopping, cultural and government 
services.  Seniors, empty-nesters, young professionals and people working 
in Orinda were identified as the groups whose housing needs are currently 
underserved. 

 
Id. at p. 1-6. 
 
That is, the Planning Director in the Housing Element draft commits the City to 
the positions that (1) the PPRTF Downtown Plan was in fact the public process 
the City went through to develop the Housing Element, and that (2) the 
Downtown Plan met with public approval, especially its recommendations for 
high density housing downtown. 
 
And there’s further endorsement of the PPRTF Downtown Plan and its 
recommendations throughout the remainder of the Housing Element draft, such 
as: 
 

Over the years, the City has determined that the Housing Element should 
focus on utilizing available resources as efficiently as possible.  This has 
led to the following overarching goals: 
 
• Expand the housing supply through zoning that will allow housing 
in downtown targeted to seniors, empty-nesters, young professionals and 
persons locally employed. 

 
Id. at p. 2-1. 
 

The 2009 Planning Process Review Task Force (PPRTF) report included 
numerous recommendations advocating for increased housing densities in 
this area.  Most of these recommendations require further study and public 
discussion.  While the Downtown area is well served by infrastructure and 
has access to a BART station, there is a strong interest in ensuring that 
new development preserves the area’s character and does not adversely 
affect City services. 
 
The PPRTF identified numerous sites in and around the Downtown area 
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where housing could be considered.  These recommendations will be 
considered by the Planning Commission and City Council as part of a 
future General Plan Update and the update of the 2014-2022 Housing 
Element.  For the purposes of the 2007-2014 Housing Element, the focus 
is on a four acre area at the north end of Orinda Village, commonly 
referred to as the Country Club Village area.  (emphasis added). 

 
Id. at p. 4-9. 
 

From 2007 to 2009, the City convened a Planning Process Review Task 
Force (PPRTF) to evaluate possible changes to land use designations and 
allowable densities in and around the Downtown area.   

 
Note, here, in the above quote, the Planning Director in the draft Housing Element 
appears to be rewriting Orinda’s history.  There is no suggestion in the PPRTF’s 
August 2009 report that its March 2007 charter from the Council included to 
“evaluate possible changes to land use designations and allowable densities in and 
around the Downtown area”—though the PPRTF appears to have arrogated to 
itself that additional task.  Here, though, with the City going on the record in the 
Housing Element stating that the PPRTF was in fact chartered to develop a 
downtown redevelopment plan that would recommend higher densities and height 
limits—this now becomes the City’s official history of the PPRTF, regardless of 
whether that is actually correct. 
 
Why has the Planning Director rewritten the City’s history in this manner?   
 
Id. at p. 5-2. 
 

Downtown Standards 

 

Section 17.18.1(k) [sic-17.8.1(k)] of the Municipal Code establishes that 
one of the purposes of the Downtown Zoning District is to “provide for 
multifamily housing, including affordable housing, in downtown areas, 
consistent with the housing element of the general plan.”  The Downtown 
Zone includes two sub-districts: a Downtown Commercial district and a 
Downtown Office district.  The Downtown Commercial district explicitly 
allows medium density residential units when they are located on the 
upper floor of a commercial building; a use permit is required in such 
instances.  . . .  
 
[Downtown Commercial] development standards do not constrain the 
development of upper story multi-family units.  However, the limitation 
that these units be “medium density” (10 unit per acre) may be a 
disincentive.  Despite the allowance for mixed use, very few projects have 
actually been built.  One possible reason is that parcels in the Downtown 
area are relatively small, meaning any given parcel can only support a few 
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second story units if limited to the 10 unit per acre standard.  
Consideration could be given to applying a slightly higher (or sliding 
scale) standard which enables additional second units on Downtown 
Commercial lots smaller than 20,000 square feet.  If this is infeasible, 
consideration could also be given to creating a third Downtown zone (or a 
Downtown overlay zone) in which additional density incentives for mixed 
use are provided.  Such construction could still maintain a 35’ height limit 
and prohibit housing on the ground floor street frontage, but with densities 
of 20 units per acre rather than the 10 unit per acre cap that currently 
applies. 

 
Id. at p. 5-6. 
 

In 2009, the Planning Process Review Task Force published its audit of 
the City’s residential development standards and review process.  The 
Task Force produced 61 recommendations to make the development 
process more streamlined and user-friendly.  Most of the 
recommendations relating to housing were approved through Ordinance 
revisions in 2010.  A few recommendations relating to the Downtown area 
were set aside for discussion at a later date.  An Action program in this 
Housing Element recommends further consideration of the Downtown 
recommendations pertaining to housing. 

 
Id. at p. 5-21. 
 


